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IN THE

l^nxUh BtnUB (Hivtnxt (Hmvt cf Appeals

FOR THE NINTH CIRCUIT.

RODEVAN SUBORICH,
Appellant,]

vs.

No. 3116
ALASKA GOLD MINING COMPANY,(

a corporation,

Appellee,}

BRIEF OF APPELLEE
Upon appeal from the United States District Court for the

District of Alaska, Division No. 1.

STATEMENT OF FACTS.

The appellant had been employed by the appellee

for several years prior to the 29th day of October,

1914, doing all kinds of laboring work inside the mine

of appellee, and on that date was working as a car

dumper on the 1500-foot level of the said mine. An-

other employee of appellee named "Shorty" was also

working as a car dumper. The work consisted of



dumping ore cars upon grizzlies, which are strong,

coarse gratings, through which the rocks and dirt fall

into the ore chute below. The larger rocks will not

fall through the grizzlies until broken into smaller

pieces by means of blows from a hammer. At the

time of the appellant's injury and while he was about

six or eight feet from the grizzlies, a rock too large

to pass through the grizzlies had been dumped thereon

by "Shorty," who proceeded according to custom to

break it into smaller pieces by the use of a hammer,

and while he was so doing a piece of the rock flew

from the hammer blow and struck appellant in the

right eye, causing the injury complained of. Appellant

thereupon brought this action, alleging as a basis

therefor the negligence of appellee, and upon the

trial thereof in the lower court and after appellant

had introduced the evidence set forth on pages 28 and

29 of the Transcript herein, appellant rested. The

appellee thereupon moved for a non-suit upon the

ground that appellant had not made a case sufficient

to go to the jury, as no evidence had been introduced

showing or tending to show negligence on the part of

appellee, its officers, agents or employees, or that ap-

pellee was in any manner liable to appellant, which

motion was granted by the trial court, and from the

granting of said motion appellant brought his appeal

to this court.



ARGUMENT.

The liability of appellee to respond in damages is

predicated upon the alleged negligence of "Shorty,"

which alleged negligence appellant imputes to ap-

pellee.

A reading of the evidence introduced by appellant

at the trial (Trans., pgs. 28-29) reveals that from any

viewpoint the only evidence which by any stretch of

the imagination could be held to indicate negligence

is a statement by John Olson, a witness for appellant,

who testified (Trans., pgs. 28-29) that

"in breaking rock, with a hammer, when the ham-
mer is swung from right to left against a rock

pieces of rock are likely to be driven from the

right to the left."

There is no evidence that "Shorty" struck this par-

ticular rock in this particular manner; there is no

evidence that striking the rock in this manner was in

anywise negligent; there is no evidence that that is

not the proper way to strike a rock, or any other evi-

dence showing or tending to show negligence on the

part of "Shorty" or of appellee.

Contrary to the assertion in appellant's brief, break-

ing of large rocks which fell upon the grizzlies into

smaller pieces which would fall through ivas part of

the duty of "Shorty," and he was performing that

duty in the customary fashion which was well known

to appellant, the risk of which appellant assumed as



an incident of his employment. The flying of a piece

of the rock which happened to hit appellant in the

eye at the particular moment when he was standing

in his then position was an accident pure and simple,

and not a scintilla of evidence was offered at the trial

to show negligence on the part of "Shorty" or ap-

pellee.

In Southern Ry. Co. v. Derr, 240 Fed., 73, an

action for damages for personal injury, the court said:

"That negligence cannot be inferred merely

from the fact of disaster is too firmly established

as a general rule to call for citation of authority,

beyond a reference to Patton v. Railway, 179 U.

S., 658, 21 Sup. Ct., 275, 45 L. Ed., 361. TJie

burden is on the plaintiff to establish, by proof,

that negligence did exist; . . . and a case may
not be submitted to the jury where there is, at the

most, only a balanced probability that the action-

able negligence existed. Richards v. Mulford Co.

(C. C. A., 6), 236 Fed., 677—C. C. A.—and cases

cited."

And in Leahy v. Ry Co., 240 Fed., 82, a like case,

the court said:

"The settled definition of 'negligence' is that it

is 'the failure to do what a reasonable and prudent

person would ordinarily have done under the cir-

cumstances of the situation, or doing what such

a person under the existing circumstances would
not have done.' Railroad Co. v. Jones, 95 U. S.,

441, 24 L. Ed., 506; The Nitro-Glycerine Case,

15 Wall., 536, 21 L. Ed., 206."



In the latter case (15 Wall., 537, 21 L. Ed., 206),

the Supreme Court also said:

" 'The mere fact that injury has been caused is

not sufficient to hold' one accused of negligence.

*No one is responsible for injuries resulting from
unavoidable accident, whilst engaged in a lawful

business. A party charging negligence as a ground
of action must prove it. He must show that the

defendant, by his act or by his omission, has vio-

lated some duty incumbent upon him, which has

caused the injury complained of.'

"Indeed, the clearly established rule in such

cases is that the onus is on the plaintiff."

Applying to the principal case the rule stated that

negligence is doing what a reasonable and prudent

person under the existing circumstances would not have

done, it is submitted that the evidence exhibits no

negligence on the part of "Shorty." Under the exist-

ing circumstances a reasonable and prudent person

would have proceeded to break the rock into smaller

pieces which would fall through the grizzly, in fact

it was "Shorty's" duty to do so, and therefore no neg-

ligence arises from the doing of the act.

In Dernberger v. R. R. Co., 234 Fed., 405, a per-

sonal injury case, the court entered into this matter

at great length and said:

"As matter of introduction it seems proper to

review, to a limited extent, the authorities enun-
ciating the rule governing federal courts in deter-

mining when a verdict should be directed by the

court and when the matter should be submitted to

the jury. Such review is constantly necessary, be-



cause the great number of these negligence cases

arising in our courts and constantly increasing

—

cases always appealing to a greater or lesser degree

to our human sympathies—makes the temptation

a constant one for judges to shirk the grave respon-

sibility imposed upon them by the law in this par-

ticular, and allow the jury to do its will."

The court thereupon reviewed a great number of

authorities, among others quoting from Commissioners

V. Clark, 94 U. S., 278, as follows:

"Decided cases may be found where it is held

that, if there is a scintilla of evidence in support

of a case, the judge is bound to leave it to the

jury; but the modern decisions have established a

more reasonable rule, to-wit, that, before the evi-

dence is left to the jury, there is or may be in

every case a preliminary question for the judge,

not whether there is literally no evidence, but

whether there is any upon which a jury can prop-

erly proceed to find a verdict for the party pro-

ducing it, upon whom the burden of proof is im-

posed."

And the court proceeded to say:

"The statement has been made above that sound

reason and common experience indicate a peculiar

necessity for the enforcement of this rule in neg-

ligence cases. This statement is made advisedly,

after long and earnest study of existing condi-

tions. ... In the practical enforcement of the

law in negligence cases, certain psychological con-

ditions exist that do not exist in the trial of other

cases, or, at least, exist in a much more accentuated

and acute degree. Some one has been injured, has

endured pain, has in case of death been deprived



of the association, support, and affection of a near

relative. Human nature at once calls forth regret

and sympathy from court, counsel, jury, and all

those who may hear the fact of there having been

such accident. In most cases three distinct classes

are involved: First, the plaintiff, who has suffered;

second, the impersonal corporation; and third, the

latter's employee or employees by whose alleged

negligence the injury resulted. If a corporation,

as is usually the case, the defendant in the mind
of average jurors is conceived to be endowed with

large wealth and with unusual potentialities to

defend and litigate, while the plaintiff is a per-

sonality, poor and helpless, and deprived, to a de-

gree at least, of his original means of caring for

himself.

"In the trial of the case, it takes a degree of

self-restraint, hard to obtain in jurors, and more
or less in judges, too, necessary to prevent them
from unconsciously determining to help and decide

for the injured plaintiff, if any excuse can be

found for so doing. The appeal to self-interest,

'to put yourself in his place,' is strong. The prac-

tical result in many, if not most, cases is that the

legal relations of the parties are reversed. The
defendant, instead of being entitled to have his

negligence affirmatively shown, is put to it to show
that, in all particulars, he has been free from it,

and no excuse can be found to sustain the charge

of it against him. The thousands of cases tried in

our courts bring home to us the full conviction

that juries go farther, and feel that it can hardly

be expected of them to understand the fine and

minute distinctions as to the legal principles, gov-

erning this class of cases, so often embodied in

instructions and charges given by the court, and,

if the court submits such a case to them, at all,

instead of deciding it himself by a directed ver-
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diet, that the only duty for them to perform is to

ascertain the damages, and let the defendant cor-

poration see if it can get from under by its motion
for new trial or upon writ of error,"

See also

Chicago R. R. Co. v. Gelvin, 238 Fed., 14;

American Co. v. Duke, 218 Fed., 437;

Decennial Digest, "Negligence," Sec. 136 (8).

Upon the authority of the decided cases, some of

them hereinabove set forth, it can be taken as settled

that

(i) a party charging negligence as the ground of

action has the burden of proving negligence;

(2) the mere fact that an injury has resulted does

not establish negligence on the part of the alleged

wrongdoer; negligence cannot be inferred merely

from the fact of disaster;

(3) even a wrongdoer is not liable for an injury

which could not be reasonably foreseen or anticipated

as the probable result of the wrong;

(4) a case may not be submitted to the jury where

there is at most only a balanced probability that

actionable negligence existed;

(5) where the evidence is such that a verdict

based thereon would be set aside, it is proper for the

trial court, particularly in negligence actions, to direct

a verdict for defendant or grant a non-suit, the scin-

tilla rule not prevailing.
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From the evidence introduced there does not arise

even a balance probability that actionable negligence

existed, in fact no evidence of negligence on the part

of "Shorty" or appellee was introduced or offered,

and a verdict for appellant would have to be set aside.

In Armour Co. v. Harcrow, 217 Fed., 224, the

plaintiff, a carpenter, was employed boring holes and

inserting lag screws into joists, which rested on iron

corbels on posts, through holes in the arms of the

corbels about six inches from the posts. He stood on

a ladder, with his face upturned, within about two

feet of the corbel, boring a hole or inserting a lag

screw, when a piece of rust or rusty iron fell from

the corbel into one of his eyes and blinded it. The

work in process was the repair of a beef extract room,

by taking out old joists and putting in new ones. He

knew that the corbels were rusty, and that dust and

pieces of rust fell when the old joists were taken out.

The room was so dark that he could not see the holes

in the corbels, but he found them by feeling for them

and inserting his fingers in them, and successfully

bored six or eight holes, and inserted lag screws,

when, after working from 10 a. m. until 5 p. m., the

accident happened. At 1 1 in the forenoon and at i in

the afternoon he had asked his foreman for more light,

and had told him it was dangerous to work without

it, and the foreman had promised to furnish light, but

did not.
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The court said:

"The plaintiff knew the corbels were rusty, he
knew that dust or rust flew off when an old joist

was removed, he knew where the hole he was
boring or in which he was inserting the screw was,

and that if he placed his open eye directly beneath

it the chips from his boring or from the insertion

of the screw might fall upon it, and this knowl-
edge imposed upon him the duty to use reasonable

care to prevent such a result. According to his

testimony the place was so dark he could not see

the hole, but he had no trouble in finding it with

his fingers and inserting his bit and screw therein.

* * * *

"The accident did not tend to prove that it was
caused by the absence of light. The plaintiff al-

leged, and the burden was on him to prove, that it

was. The doctrine res ipsa loquitur is inapplicable

to cases between master and servant brought to re-

cover damages for negligence. Cryder v. Chicago,

R. I. & P. Ry Co., 152 Fed., 417, 419, 81 C. C.

A., 559, 561; Chicago & N. W. Ry. Co. v.

O'Brien, 132 Fed., 593, 596, 598, 67 C. C. A.,

421, 424, 426. And where the evidence leaves the

issue whether or not an injury was caused by an

act of negligence to speculation without substantial

evidence to sustain the averment that it was, it is

the duty of the court to instruct the jury to return

a verdict for the defendant. Patton v. Texas &
Pacific R. R. Co., 179 U. S., 658, 663, 21 Sup.

Ct, 275, 45 L. Ed., 361.

In Kirk V. Colliery Co., 215 Fed., 77, plaintiff

while walking down a main railroad track to the

place where passenger trains stopped, intending to

board such a train as a passenger, reached a point
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where she would have to walk past a coal tipple dis-

charging coal through a chute into cars below, and

met one of defendant's foremen, of whom she inquired

if it was safe for her to pass the tipple, to which he

replied in the affirmative. She passed on, walking

along the ties on the outer edge of the main track, and

was injured by a lump of coal that bounded over from

the railroad car then being loaded, which struck her

on the limb. The trial court directed a verdict for

defendant. The Circuit Court of Appeals said:

"Regrettable as this injury to this lady, which
has undoubtedly caused her much pain and suffer-

ing, may have been, it seems clear to us from the

evidence that it was the result of a very peculiar,

unusual, and unexpected occurrence, which no pre-

caution in ordinary reason and experience could

have contemplated or forestalled. Beyond all doubt

this lump of coal, instead of going down the chute

and bedding itself with the other coal in the body
of the railroad car, as ordinarily and usually it

would have done, for some reason bounded from

the lower end of the chute across the railroad car

to its far side, where it struck and again bounded

across the railroad's main track some i8 feet, at

the particular second of time when it would come
in contact with and injure this woman. No such

accident would likely occur again in a century if

at all. The statement made by the tipple foreman

that 'there was no danger, go on,' was entirely

justified from experience, and a reasonable view

of the situation. To say that it was the duty of the

coal company, as claimed by counsel, to stop the

operation of loading the car until these women
could pass the tipple, i8 feet away, in anticipation

or fear of such a freak occurrence has no support
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in the principles of the law governing negligence.

For the same reason the other claim that the com-
pany should have built a guard fence or wall be-

tween the tracks is just as untenable. In short, the

case resolves itself into one of pure accident for

which the coal company could not, upon any prin-

ciple of law, he held liable."

CONCLUSION.

The evidence of appellant tends to show that while

a fellow employee was breaking a rock in the custo-

mary fashion a piece of the rock hit appellant in the

eye and that when a hammer is swung from right to

left against a rock pieces of the rock are likely to be

driven from the right to the left. That is the ap-

pellant's case pure and simple. There is no evidence

that the hammer used was not a safe tool to use or not

in good condition, that a safe place in which to work

was not provided appellant, or that "Shorty" was an

incompetent employee or inexperienced, or performed

his duty negligently. As a matter of fact the opera-

tion through which appellant received his injury has

been employed from time immemorial in the mining

countries in collecting rocks of workable sizes into

ore bins, and it can be said that this is not only a

reasonable way of carrying on the operation, but is

the only one which can be used under the circum-

stances. Negligence is not imputable to an employer

where the machinery furnished or the course of oper-

ation is that which is generally employed {Haines v.

Spencer^ 167 Fed., 266). Appellant, through his sev-
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eral years of experience in and about the mine of

appellee, was well acquainted with the procedure em-

ployed by car dumpers in getting the rocks into the

ore chute, was in fact employed as a car dumper at

the time of the accident, and assumed all the risk inci-

dent to his said employment.

It is submitted that no probability of actionable

negligence arises from appellant's case, that a verdict

for appellant based on the evidence would be set aside,

and that the action of the trial court in granting the

motion of appellee for a non-suit was proper and

should be sustained.

Respectfully submitted.

HELLENTHAL & HELLENTHAL,
Attorneys for Appellli^.

CURTIS H. LINDLEY,
Of Counsel.




